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PSKS, INC., doing business as Kay’'s Kloset ... Kay’'s Shoes;

TONI COCHRAN L.L.C., doing business as Toni’s,
Pl ai ntiffs-Appellees,
ver sus
LEEG N CREATI VE LEATHER PRCDUCTS, | NC.,
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Appeal fromthe United States District Court
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(2:03-CVv-107-TIW

Bef ore BARKSDALE and CLEMENT, Circuit Judges, and ENGELHARDT,
Di strict Judge’.
PER CURI AM **

Leegin Creative Leather Products, Inc., primarily chall enges
application of the antitrust per seruletoits inposing a verti cal
m ni mum price-fixing agreenent on its retailer, PSKS, Inc., doing
busi ness as Kay’'s Kloset ... Kay's Shoes. Anpbng other issues is

t he awar ded danages’ evidentiary basis. AFFI RVED.

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .

I n 1995, Leegi n, manufacturer of Brighton wonen’ s accessori es,
began selling its products to PSKS, a wonen’s clothing and
accessories specialty store. PSKS invested heavily in advertising
and pronoting the Brighton brand; by 1999, Brighton was PSKS best -
selling and nost profitable |ine.

In 1997, Leegin instituted the “Brighton Retail Pricing and
Pronotion Policy”, stating it would do business only with retailers
followng its suggested retail prices for Brighton products. In
doi ng so, Leegin nmade clear it would not do business with retailers
who engaged in discounting Brighton products they intended to
reorder.

Leegi n subsequently introduced the “Heart Store Progrant, a
new marketing initiative designed to provide incentives to certain
Brighton retailers to pronote the brand within a separate section
of their stores. To becone a Brighton Heart Store, retailers had
to pledge to “[f]ollowthe Brighton Suggested Pricing Policy at al
times”.

In late 2002, after learning PSKS had violated Leegin’'s
pricing policy by placing PSKS entire |ine of Brighton products on
sal e, Leegin suspended all shipnments of Brighton products to PSKS.
As aresult, its sales and profits decreased substantially.

PSKS filed this action agai nst Leegin under § 1 of the Shernman
Antitrust Act, 15 U S.C. 8§ 1: (1) claimngit enteredintoillegal
agreenents with retailers to fix Brighton products’ prices and
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termnated PSKS as a result of those agreenents; and (2) seeking
future-lost-profits damages. (Co-plaintiff Toni Cochran, L.L.C s
clainrs were dismssed at the close of plaintiffs’ evidence.
Cochran did not appeal.)

The jury found: Leegin and its retailers agreed to fix the
retail prices of Brighton products; this caused PSKS to suffer
antitrust injury; and PSKS was entitled to damages of $1.2 million.
Pursuant to 15 U S. C 8§ 15(a), the district court trebled the
damages and awarded attorney’s fees. Post-judgnent, Leegin renewed
its nmotion for judgnent as a matter of |aw and noved for a new
trial. The notions were denied.

1.

Leegin does not challenge the jury's finding it entered into
price-fixing agreenents. Instead, it challenges, inter alia, the
application of the per se rule and the damages’ evidentiary basis.

A

Leegin clains the rule of reason should apply to PSKS
antitrust clains. This issue of law is reviewed de novo.
Craftsmen Li nousine, Inc. v. Ford Motor Co., 363 F. 3d 761, 772 (8th
Cr. 2004) (“[A]lthough a court’s determ nation that the per se
rule applies mght involve many fact questions, the selection of a
nmode [of analysis] is entirely a question of law.”) (alteration in
original; internal citation and quotation marks omtted). Each of

the following three challenges fails.



1.

Leegin asserts: although the Suprene Court first applied the
per se rule to vertical price fixing in Dr. Mles Medical Co. v.
John D. Park & Sons Co., 220 U. S. 373 (1911), it has not applied
the rule consistently. The cases cited by Leegin in which the
Court applied the rule of reason, however, did not involve a
vertical mnimm price-fixing agreenent. See State G| Co. .
Khan, 522 U S. 3 (1997) (considering the validity of the per se
rule against a vertical maxinmum price-fixing agreenent); Bus.
El ecs. Corp. v. Sharp Elecs. Corp., 485 U S. 717 (1988) (applying
the rule of reason to a vertical agreenent that had t he purpose and
effect of increasing retail prices, but wthout specifying the
price to be charged); Cont’l T. V., Inc. v. GIE Sylvania, Inc., 433
U S 36 (1977) (rejecting the per se rule for a vertical non-price
restriction).

Because the Court has consistently applied the per se rule to
such agreenents, we remain bound by its holding in Dr. Mles
Medi cal Co. See also Sinpson v. Union G| Co. of Cal., 377 US
13, 17 (1964) (“[A] supplier may not use coercion on its retail
outlets to achieve resale price nmaintenance”.); United States v.
Parke, Davis & Co., 362 US 29, 44 (1960) (“Wen the
manuf acturer’s actions ... go beyond nere announcenent of his

policy and the sinple refusal to deal, and he enpl oys ot her neans



which effect adherence to his resale prices, ... he has put
together a conbination in violation of the Sherman Act.”). I n
Monsanto Co. v. Spray-Rite Service Corp., 465 U. S. 752, 769 (1984)
(Brennan, J., concurring), Justice Brennan commented on the Court’s
continued application of the per se rule, <consistent wth
congressional intent, to distributor-termnation cases in which
there is a concerted action to set prices:

As the Court notes, the Solicitor General has
filed a brief ... urging us to overrule the
Court’s decisionin Dr. MIles Medical Co. o
That decision has stood for 73 years, and
Congress has certainly been aware of its
exi stence throughout that tine. Yet Congress
has never enacted legislation to overrule the
interpretation of the Sherman Act adopted in
t hat case. Under these circunstances, | see
no reason for us to depart from our
| ongstanding interpretation of the Act.

2.
Inthe alternative, Leeginclains: its pricing policy did not
result in conpetitive harm therefore, it qualifies for an
exception to the per se rule. Leegin asserts both the Suprene

Court and this court have recognized exceptions to the rule’'s
application in appropriate cases, citing Broadcast Miusic, Inc. v.
Col unbi a Broadcasting System Inc., 441 U.S. 1 (1979); Abadir & Co.
v. First Mssissippi Corp., 651 F.2d 422 (5th Cr. Unit A July
1981); and United States v. Realty Multi-List, Inc., 629 F.2d 1351

(5th Gir. 1980).



As before, none of these cases invol ved vertical mninmumprice
fixing. Furthernore, each was deci ded before the Court reaffirned
the per se rule’s application to vertical mninmum price-fiXxing
agreenents in Sharp Electronics Corp., Spray-Rte Service Corp.
and Khan, as di scussed supra.

3.

Leegin chall enges the exclusion of its econom c expert, who
opined: (1) economc conditions did not dictate the per se rule’s
application; and (2) Leegin's pricing practices were pro-
conpetitive, justifying the rule of reason’s application. W
review for abuse of discretion. Watkins v. Telsmth, Inc., 121
F.3d 984, 988 (5th G r. 1997) (“District courts enjoy wide | atitude
in determining the admssibility of expert testinony, and the
di scretion of the trial judge and his or her decision wll not be
di sturbed on appeal wunless manifestly erroneous.”) (internal
citations and quotation marks omtted).

Wth the per se rule, expert testinony regarding economc
conditions and the pricing policy’'s pro-conpetitive effects is not
relevant. Viazis v. Am Ass’'n of Othodontists, 314 F.3d 758, 765
(5th Gr. 2002) (“If application of the per se rule is appropri ate,
conpetitive harm is presuned, and further analysis is
unnecessary.”), cert. denied, 538 U S. 1033 (2003); see also N
Pac. Ry. Co. v. United States, 356 U S 1, 5 (1958) (“[The]

principle of per se unreasonabl eness ... avoids the necessity for
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an incredi bly conplicated and prol onged econom c i nvestigationinto
the entire history of the industry involved ... in an effort to
determne ... whet her a particular restraint has been
unr easonabl e”.)
B

Leegin cl ai ns PSKS di d not prove antitrust injury, maintaining
it is required under both the per se rule and the rule of reason.
Atl. Rchfield Co. v. USA Petroleum Co., 495 U S. 328, 341-42
(1990). Because antitrust injury vel non is a conponent of
standi ng, we review de novo. DeLong Equip. Co. v. Wash. MIls
Electro Mnerals Corp., 990 F.2d 1186, 1194 (11th Cr.), cert.
deni ed, 510 U. S. 1012 (1993); see al so Doctor’s Hosp. of Jefferson,
Inc. v. Se. Med. Alliance, Inc., 123 F. 3d 301, 305 (5th Cr. 1997)

(“Antitrust injury must be established for the plaintiff to have

standi ng under section 1 ... of the Sherman Act.”).
1
Antitrust “injury ... [is what] the antitrust |aws were
intended to prevent and ... flows fromthat whi ch makes def endants’
acts unlawful”. Brunswi ck Corp. v. Pueblo Bow -O Mat, Inc., 429
US 477, 489 (1977). “I't ensures that the harm clained

corresponds to the rationale for finding a violation of the
antitrust laws in the first place.” Atl. R chfield Co., 495 U S.

at 342.



In Doctor’s Hospital of Jefferson, Inc., 123 F.3d at 305, our
court explained: “[A]lntitrust injury for standi ng purposes should
be viewed fromthe perspective of the plaintiff’s position in the
mar ket pl ace, not fromthe nerits-rel ated perspective of the inpact
of a defendant’s conduct on overall conpetition”. Thus, antitrust
injury is distinct frominjury to conpetition, “the latter of which
is often a conponent of substantive liability”. Id.

PSKS suffered antitrust injury. Its refusal to follow
Leegin’s pricing policy resulted in inability to obtain its best-
selling and nost profitable product |line. See Pace Elecs., Inc. v.
Canon Conputer Sys., Inc., 213 F.3d 118, 124 (3d Cr. 2000) (“[A]
dealer termnated for its refusal to abide by a vertical mninmm
price fixing agreenent suffers antitrust injury and may recover
| osses flowng fromthat termnation”.).

2.

In the alternative, Leegin clains the district court erred by
failing toinstruct the jury on the definition of antitrust injury.
Because such injury is a conponent of standing for the court’s
determ nation, this claimnecessarily fails. See Bell v. Dow Chem
Co., 847 F.2d 1179, 1182 (5th G r. 1988) (“Antitrust injury is a

conponent of the standing inquiry, not a separate qualification.”).



The jury awarded approximtely 70 percent of the requested
damages: $1.2, of the requested $1.7, mllion. Leegin contests
the damages’ evidentiary basis. The jury’'s award of antitrust
damages is reviewed under a relaxed standard. Bell Atl. Corp. v.
AT&T Corp., 339 F.3d 294, 303 (5th Cr. 2003) (“[T]he nature of an
antitrust claim neans that sone plaintiffs can only hypothesize
about what the state of their affairs would have been absent the
wong ... and we have, therefore, declined to hold antitrust
plaintiffs to the sane burden of proof of danages as demanded of
plaintiffs in other «civil <cases”.) (internal <citations and
quotation marks omtted); Park v. El Paso Bd. of Realtors, 764 F.2d
1053, 1067 (5th Cr. 1985) (“Once a plaintiff has proved by a
preponderance of the evidence the fact of injury, a jury nmay use
its discretion in determ ning the exact anmount of damages resulting
from the antitrust violation.”), cert. denied, 474 U S. 1102
(1986); Malcom v. Marathon G| Co., 642 F.2d 845, 864 (5th Cr
Unit B Apr.) (“The relaxation of standards of proof are
particularly appropriate in cases where the finder of fact nust
estimate | ost future profits.”) (enphasis added), cert. deni ed, 454
U S. 1125 (1981).

In calculating damages, PSKS expert averaged the gross
profits PSKS earned from selling Brighton products in 2000
($289,516), 2001 ($201,591), and 2002 ($141,458), concluding it

woul d | ose an estimated $210,855 in gross profits each year. (The



decline in gross profits during 2001 and 2002 was attributed to:
the 11 Septenber 2001 terrorist attacks; and problens obtaining
Bri ghton products in 2002.) That anmount was nultiplied by ten, the
nunber of years PSKS co-owner estimated it would take PSKS to
recover fromthe termnation of Brighton shipnments, particularly
because of the Iine’s uni queness. As discussed infra, PSKS of fered
evi dence that net profits were the sane as gross profits; the total
was discounted to present val ue. Leegin did not offer an
alternative nethod for cal cul ati ng damages. See Greene v. GCen.
Foods Corp., 517 F.2d 635, 665 (5th G r. 1975) (noting defendant’s
failure “to denonstrate any better nethod of |lost future profits
t hat coul d have been applied to the avail able data”), cert. deni ed,
424 U.S. 942 (1976).

Qoviously, it is inpossible to prove PSKS exact profits had
Leegin not termnated its Brighton shipnents. | nst ead, PSKS
presented expert testinony, which “provide[d] a ‘just and
reasonabl e estimate of the damage based on relevant data ”. Bel
Atl. Corp., 339 F.3d at 303 (quoting Bigel owv. RKO Radi o Pi ctures,
Inc., 327 U S. 251, 264 (1946)). Accordi ngly, pursuant to our
rel axed standard of review, each of the follow ng four chall enges

fails.

10



Leegin challenges the ten-year future-damages peri od. The
expert relied on the above-referenced testinony that: it took PSKS
ten years to find Brighton; the business grew very fast once that
line was incorporated; and ten years was the absolute mninumit
woul d take PSKS to recover from the line's term nation. Thi s
testi nony by PSKS co-owner was based on his 17-years experience
bui l ding a profitabl e business.

The damages period is an issue for the jury. Lehrman v. Qulf
Ol Corp., 464 F.2d 26, 47 (5th Cr.) (“The duration of the period
during which plaintiff mght be expected to profit wll vary from
case to case; it is susceptible of no precise formul ati on, and nust
be left to the processes of the jury informed by the presentation
of conflicting evidence.”), cert. denied, 409 U S. 1077 (1972).

2.

Leegin clains insufficient evidence for the | ost net-profits
calculation. In this regard, PSKS utilizes a point-of-sale system
to track the direct costs and selling price of its inventory,
allowing it to access information by an individual product or
product |ine. PSKS co-owner used this system to determ ne
Brighton’s contributionto PSKS net profits during the three years
prior to the term nation, basing his projections on the average net
profits during those three years. |n doing so, he did not project
any sales gromh, despite testinony that the retail stores to which

Leegin sold in 2003 experienced a 16-percent increase in revenues.

11



Al so, he did not consider profits fromcross sales to custoners who
cane to the store to purchase Brighton goods. Further, he
testified gross and net profits were the sane in this instance,
because PSKS did not save costs as a result of its loss of the
Brighton |ine.

Qur court has approved future-profits estimates based on
averages of past history. See Malcom 642 F.2d at 859-60. As
not ed, al though PSKS average profits fromBrighton declined during
the three years considered, this decline was attributed to the
events of 11 Septenber 2001 and PSKS difficulty in obtaining
Bri ghton products in 2002.

3.

Leegin nmaintains the damages nodel failed to account for
mtigation of damages. |t asserts PSKS profitably sold substitute
products shortly after it lost the Brighton Iline. Leegin’s
representative, however, testified that, as early as 1998, she saw
i nes of handbags, shoes, and belts that conpeted with Brighton
products.

The nmere presence of conpeting products does not show they
were substitutes for the Brighton line, or that their sale
mtigated PSKS [oss. Its continued business of selling wonen’s
cl ot hi ng and accessories, sone of which are simlar to the Brighton
line, does not negate the lost profits incurred fromits inability

to sell Brighton products. See Bhan v. NME Hosps., Inc., 669 F.
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Supp. 998, 1014 (E. D. Cal. 1987) (recognizing that providing an
antitrust violator wth inmmunity sinply because the victim
mtigated damages would contravene the goal of limting
anticonpetitive conduct), aff’'d, 929 F.2d 1404 (9th Cr.), cert.
deni ed, 502 U.S. 994 (1991).

4.

Finally, Leegin clainmns the danages nodel inpermssibly
utilized a risk-free discount rate for the present-val ue award.
“[T] he selection of a discount factor is a question of fact to be
determned by the trier of fact”. Bridas SSAP.1.C. v. Gov't of
Tur knmeni stan, 345 F. 3d 347, 364 (5th Gr. 2003) (internal citations
and quotation marks omtted), cert. denied, 541 U S. 937 (2004).

The jury was properly instructed to award only the present
val ue of future damages. It heard testinony, including on cross-
exam nation, regarding the rate utilized.

L1l

For the foregoing reasons, the judgnment s AFFIRMED
attorney’s fees and expenses incurred for this appeal are AWARDED
PSKS, pursuant to 15 U S.C. 8§ 15(a). This case is REMANDED to
determ ne that anount.

AFFI RVED; ATTORNEY' S FEES and EXPENSES

AVWARDED FOR APPEAL; REMANDED
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